islam Arastirmalar Dergisi, Say 24, 2010, 79-127

P I mlee
"l b b

The Criteria of Ta‘zir

This paper aims to display that the ta‘zir punishment in Islamic law is not subject
to a limitless and arbitrary discretion; on the contrary, the use of the discretional
power is limited with certain principles. There are firmly established rules for
ta'zir punishments in terms of their aims, types, quantity/duration, conditions
of execution, executors, evidence, and so on. So, the discretional power left to
the qadis or legal authorities mostly pertains to the choice of the proper type
of punishment and proper quantity/duration that best serve the aim. However,
throughout the Islamic history there have been fagihs in every madhhab that,
considering the principle of maslahah, i.e., public good, gave gadis a broad
discretional power and those that rejected the validity of certain types of ta‘zir
punishments such as death penalty and fines.

Keywords: Ta'zir, punishment, crime, al-siyasa al-shar’iyya, fine, death penalty,
maslaha, discretional power
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Ozet

Ta‘zir'in Olcii ve Kaideleri

Bu makale, ta‘zir cezalarinin takdirine yon verecek birtakim 06l¢ii ve kai-
delerin bulundugunu, dolayisiyla hakime sinirsiz ve keyfi bir yetki tanin-
madigini ortaya koymayi hedeflemektedir. Ta‘zir cezalari hedefleri, tiirleri,
miktari/sliresi, uygulama sartlari, uygulayicisi, ispat yollari, cezanin dus-
mesi gibi cesitli acilardan kaidelere baglanmis olup hakimin takdir yetkisi
daha ¢ok hedefleri gerceklestirecek sekilde uygun ceza tiirtinii ve miktariny/
stiresini segme gibi hususlarda ortaya ¢ikmaktadir. Tarih boyunca hemen
her mezhep icinde ta‘zir cezalarini maslahat diisiincesiyle temellendirerek
hakime genis bir takdir yetkisi tantyan fakihler oldugu gibi, basta idam
ve para cezalart olmak tizere bir kisim ta‘zir tiirlerinin mesrulugunu kabul
etmeyenler de bulunmustur.

Anahtar kelimeler: Tazir, ceza, sug, siyaset-i ser'iyye, mali ceza, 6lim ce-
zasl, maslahat, takdir yetkisi
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