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Hiyel Meselelerinin Fikhi Niteligi ve Hanefi imamlara Aidiyetleri Hakkinda
Yeni Bir Degerlendirme

Oz

Isminin sahip oldugu olumsuz ¢agrisimla dikkat ceken hiyel-i seriyyeler, klasik dénem-
de daha ¢ok megruiyeti agisindan tartigmalara konu olmus bir fikhi mesail turidir.
2/8. yiizyildan itibaren Hanefi mezhebiyle 6zdeslesen bu meseleler, kurucu imamlar ve
mintesipleri tarafindan cesitli telif faaliyetlerine konu edilmis hatta Eba Hanife, Eba
Yusuf ve Seybani'den her birine hiyel konusunda bir eser nispet edilmigtir. Bu nispetler
gerek klasik gerekse modern dénemde bir¢ok kisi tarafindan farkh sekillerde degerlen-
dirilmis ve eserlerin aidiyetleriyle ilgili hem olumlu hem de olumsuz kanaatler ortaya
konmugtur. Aidiyet konusunda iyi niyetle ortaya konan olumsuz kanaatlerin bir kis-
my, bizzat hiyel meselelerinin mahiyeti konusunda sahip olunan benzer digtincelerden
kaynaklanmaktadir. Tespitlerime gore, hiyel-i seriyyelerin fikhi mahiyetleriyle, hiyel
meselelerinin ve kitaplarinin Hanefi imamlara aidiyeti arasinda siki bir bag vardir. Bu
nedenle hiyel-i seriyyelerin fikhi mahiyetinin ne oldugunu Hanefi imamlarin perspek-

tifinden ortaya koymak énemlidir.

Makalemde oncelikle zekat ve stifa hakkinin disiiriilmesiyle alakali meghur iki hiyel-i
seriyye 6rnegi tizerinden bu tiir meseler hakkinda bir mahiyet belirlemesi ve fikhi ni-
teleme yapacagim. Ardindan Belhli Hanefi fakihlerden Ebt Bekr el-iskaf'in, Seybaniye
nispet edilen hiyel kitabindaki meselelerin kaynag: hakkinda yaptig: bir tespitten hare-
ketle bunlarin Hanefi imamlara aidiyetiyle ilgili bir degerlendirmede bulunacagim. Hi-
yel kitaplarinin Hanefi imamlara nispeti hakkinda farkli kanaatler ortaya koyan klasik
ve ¢agdas isimlerin aksine benim degerlendirmem hiyel meselelerini merkeze alacaktr.
Hiyel-i seriyyelerin kurucu imamlarin tasavvurlarinda sahip oldugu fikhi niteligi kesfet-
meyi ve aidiyet problemine dair bir ¢6ziim sunmay: hedefleyen bu ¢aba, ayn1 zamanda
bu meselelerin ni¢in Hanefi mezhebinde ortaya ¢iktigina dair bir agiklama ortaya koy-
may1 da hedeflemektedir.
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Anahtar Kelimeler: Hanefi mezhebi, Kiyas, Hiyel-i ser‘iyye, Kitabt'l-hiyel, Zekat hile-

si, Stif ‘a hilesi.

A New Assessment of the Jurisprudential Qualification of Legal Stratagems
and Their Attribution to Hanafi Scholars

Abstract

The legal stratagems (hiyal shar‘iyya) have gained attention due to the negative
connotations associated with their name, and represent a category of jurisprudential
issues that were predominantly debated in terms of their legitimacy during the
classical period. These issues, which became associated with the Hanafi madhhab
from the 2"/8% century onward, were the subject of various compilation efforts by
the founding imams and their followers. In fact, books on hiyal have been attributed to
each of the prominent Hanafi jurists, namely, Aba Hanifa, Abu Yusuf, and Shaybani.
The attribution of these books has been evaluated in diverse ways, both in the classical
and modern periods, leading to a range of opinions, both positive and negative, about
their authenticity. Some of the negative views, expressed in good faith, are rooted in
shared misconceptions about the nature of the hiyal issues themselves. This study’s
findings show there is a strong connection between the jurisprudential nature of hiyal
al-shariyya and the attribution of hiyal issues and books to the Hanafi imams. This
connection underscores the importance of examining the jurisprudential nature of hiyal

shar iyya from the perspective of the Hanafi imams.

In this article, I first define the nature of these issues and provide a jurisprudential
qualification of them by examining two well-known examples of hiyal al-shar ‘iyya related
to the abolition of zakat liability and the abolition of the right of pre-emption (shuf‘a).
Following this, I assess the attribution of the hiyal books to the Hanafi imams, drawing
on the critical observation made by Abu Bakr al-Iskaf, a prominent Hanafi jurist from
Balkh, regarding the sources of the hiyal issues in the work attributed to Shaybani.
Unlike previous classical and contemporary scholars who have offered divergent views
on the attribution of these texts, our analysis will focus on the core issues of hiyal
themselves. This study aims to uncover the jurisprudential nature of hiyal shar ‘iyya as
envisioned by the founding Hanafiimams and to provide a resolution to the attribution
problem, as well as an explanation of why these issues emerged in the Hanafi madhhab.
Keywords: Hanafi school, Analogy (giyas), Legal stratagems (hiyal al-shar iyyah), Book

of stratagems (Kitab al-Hiyal), Stratagem for the abolition of zakat liability, Stratagem
for the abolition of the right of pre-emption (shuf a).
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Extended Summary

A New Assessment of the Jurisprudential Qualification of Legal Stratagems and Their
Attribution to Hanafi Scholars

From the 2"/8" century onward, issues of legal stratagems (al-hiyal al-shar‘iyya) that became
associated with the Hanafi school were the subject of various works authored by its founding imams
and their followers; indeed, separate works on hiyal have been attributed to each of Abu Hanifa, Aba
Yusuf, and al-Shaybani. In the second half of this century, many scholars from Kufa mentioned an
anonymous work on hiyal in their reports, and in some of these traditions, this work was attributed
to Aba Hanifa. One of the oldest surviving classical figh works, al-ShaybanT’s al-Asl, contains a main
section (kitab) titled Kitab al-Hiyal, which has been attributed to both Abu Yusuf and al-Shaybani.
However, some contemporary studies using hadith-critical methods have demonstrated that the

hiyal books attributed to Abu Hanifa or Abu Yuasuf cannot actually be their works.

The situation of Kitab al-Hiyal, attributed to al-Shaybani and transmitted to us as a section within
his al-Asl, is more complex. One of al-Asl's most important transmitters, al-Juzjani (d. 200/816
[?]), claimed that the work did not belong to al-Shaybani, whereas Abu Hafs al-Kabir (d. 217/832),
a jurist from Bukhara and one of al-Asl’s most important transmitters, affirmed this attribution.
Again, some contemporary research, based on content analysis, has shown that a jurist of a later
generation is more likely to have compiled this work than al-Shaybani. This individual was probably
Isma‘il b. Hammad b. Aba Hanifa (d. 212/827), Abu Hanifa’s grandson. On the other hand, since
the hiyal book attributed to al-Shaybani appears as a section within al-Agl, it was accepted within
the madhhab tradition and included by al-Hakim al-Shahid (6. 334/945) in his al-Kafi, which is an
abridged compilation of the foundational Hanafi legal texts known as al-Zahir al-Riwaya. In this
way, Kitab al-Hiyal became one of the texts representing the foundational legal issues of the Hanafi
school and acquired doctrinal legitimacy. All of this reveals a rather complex situation regarding
the actual authorship of the hiyal book.

The present study examines the legal nature of al-hiyal al-shariyya issues and their attribution
to the imams of the madhhab, particularly Abu Hanifa, Abu Yusuf, and especially al-Shaybani.
Unlike earlier contemporary studies, this research examines the question of attribution not
through hiyal books themselves, but by directly focusing on hiyal issues. This shift in perspective
was greatly influenced by Abu Bakr al-Iskaf’s (d. 333/944) remark demonstrating that hiyal issues
are, in essence, no different from other legal issues and are the result of the giyas-based framework
followed in Hanafi legal doctrine: “All the issues mentioned by Muhammad b. al-Hasan in Kitab al-
Hiyal, except for one, are present in al-Mabsut (i.e., al-Asl).” Taking al-Iskaf’s claim as its basis, this
article attempts to explain the legal nature of hiyal issues and to demonstrate their attribution to
the founding imams by analyzing the most famous examples of stratagems in the Hanafi school,

namely those concerning zakat and shuf‘a.

Al-Shaybani evaluates sales transactions carried out to avoid zakat obligations independently of
the person’s intent. In the examples found in the Kitab al-Zakat section of al-Asl, a person can
avoid the zakat obligation by selling their goods one day before the completion of a full year of
ownership. These transactions were evaluated by the founding Hanafi imams not in terms of
intention (niyya), but in terms of hawl—that is, whether the year had fully passed after ownership
was established. It was stated that zakat is not due on property that leaves one’s ownership before
the year’s completion, and that good or bad intentions have no effect at this point. Instead of
mentioning these issues in Kitab al-Hiyal, al-Shaybani preferred to discuss them directly under the
zakat section, along with other issues that do not have the character of stratagem. Similarly, in al-
Asl, it is seen that in issues of pre-emption (shuf a), intent is not decisive and rulings are based on

the formal nature of the transaction. For example, it was ruled that the shuf'a right is eliminated



by making the buyer a partner in advance through giving them ownership of a small part of the
house. Al-Shaybani states that such transactions are valid and that they invalidate the shuf‘a right.
Through expressions such as “this issue is the same as the first,” al-Shaybani demonstrates that he
sees no difference, in terms of legal validity and ruling, between transactions carried out with the
intent of al-hiyal al-shar iyya and those without such intent.

Al-Shaybani’s approach, which does not distinguish between these two types, reflects the central
position of analogical reasoning (giyas) within the Hanafi school. For all of these transactions,
validity was gained as a direct result of the giyas to which they were subject. On the other hand, it
is noteworthy that imams of other schools—such as the Shafi‘i school, which also makes extensive
use of giyas—reach the same conclusions as the Hanafis on certain issues involving hiyal. For
example, although al-Shafi'i disapproved of a certain transaction seen as a zakat stratagem, he
nonetheless accepted that its legal validity was inevitable by virtue of giyas. This fact is another
indication that hiyal issues were approached by Hanafi and Shafi'T imams through a systematic
framework based on giyds. The giyas-based character of these issues is also the most important
factor explaining why they found such prominence in these two schools. Indeed, there is a close link
between the legal nature of al-hiyal al-shar iyya, their attribution to Hanafiimams, and the question
of why they developed such issues. For this reason, it is important to understand from the Hanafi

imams’ perspective that al-hiyal al-shar ‘iyya have a giyds-based legal nature.

Within the Hanafi school, there is consensus not on the religious rulings for these issues but on their
legal rulings. The Hanafi imams agree that the legal consequences arising from such transactions
are valid (nafidh). Their debate concerns not the legitimacy of these transactions, but their moral
dimension. According to Abu Yusuf, transactions that prevent the birth of a not-yet-established
right are not makrih, but those that extinguish established rights are makrah. For al-Shaybani,
transactions that do not harm others are legitimate, while those that do cause harm are makruh.
Considering this distinction, it will be understood that there is no contradiction between certain
negative assessments transmitted from the founding imams about particular stratagem issues and
the validity judgments they rendered concerning those very same cases, and that their negative
views do not pose any problem for the attribution of hiyal issues and therefore hiyal books to them.

In conclusion, although the authorship of Kitab al-Hiyal remains disputed, the attribution of the
issues it contains to the Hanafi school and its founding jurists is certain. The giyds-based nature
of hiyal issues explains their legal legitimacy in the Hanafi doctrine. Within this framework, our
study concludes that even if the authors of works titled Kitab al-Hiyal are not the founding imams
themselves, the issues they contain belong to the Hanafi imams.

Keywords: Hanafi school, Analogy (giyds), Legal stratagems (hiyal al-shar‘iyyah), Book of
stratagems (Kitab al-Hiyal), Stratagem for the abolition of zakat liability, Stratagem for the
abolition of the right of pre-emption (shuf a).
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